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DECI SI ON AND ORDER

This case arose froman application for |abor certification
on behalf of Alien ("Arnoldo A Hukoni) filed by Enployer
("Enpl oyer") pursuant to Section 212(a)(5)(A) of the Immgration
and Nationality Act, as anended, 8 U.S.C. 81182(a)(5) (A (the
"Act") and the regul ations pronul gated thereunder, 20 C.F.R Part
656. The Certifying Oficer ("CO') of the U S. Departnent of
Labor, San Francisco, denied the application and the Enpl oyer
requested review pursuant to 20 C. F. R 8656. 26.

Under Section 212(a)(5) of the Act, an alien seeking to
enter the United States for the purpose of performng skilled or
unskilled |l abor may receive a visa if the Secretary of Labor
("Secretary") has determ ned and certified to the Secretary of
State and to the Attorney Ceneral (1) there are not sufficient
wor kers who are able, willing, qualified, and available at the
time of the application and at the place where the alienis to
perform such | abor; and (2) the enploynment of the alien will not
adversely affect the wages and working conditions of the U S
workers simlarly enpl oyed.

Enpl oyers desiring to enploy an alien on a permanent basis
must denonstrate that the requirenents of 20 CF. R Part 656 have
been net. These requirenments include the responsibility of the
Enmpl oyer to recruit U S. workers at the prevailing wage and under
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prevailing working conditions through the public enpl oynent
service and by other reasonable neans in order to make a good
faith test of U S. worker availability.

The foll owm ng decision is based on the record upon which the
CO deni ed certification and the Enpl oyer's request for review, as
contained in an Appeal File ("AF"), and any witten argunent of
the parties. 20 C.F. R § 656.27(c).

STATEMENT OF THE CASE

On Decenber 24, 1992, Enployer filed an application for
| abor certification to enable the Alien to fill the position of
Manager of Programm ng and Analysis for its Health and Beauty
Manuf acturing and sal es conpany. The duties of the job offered
were described as foll ows:

Devel op, design, inplenment and maintain intricate
busi ness application prograns. Analyze, maintain and
upgrade exi sting conputer hard-ware systens. Study existing
i nformation processing system evaluating its capacity to
produce desired results with a m ni mrum expendi ture of tine
and resources inproving production or workflow as required.
Revi ew conput er system capabilities, workflow and scheduling
limtations to determne if requested program or program
change is possible within existing system Establish extent
of programm ng and codi ng required and discusses it with
managenent. Assign, coordinate, and review progranmm ng
personnel's work. Program considering conputer storage,
peri pheral equi pnent and intended use of output data.
Prepare program devel opnent charts and manual s, descri bing
installation and operating procedures, and its subsequent
revisions. Train enployees in progranm ng and program
coding. Provide custonmer training and technical support.
A B.S in Engineering with a major in Industrial Engineering
was required with 5 years experience in the job offered or as a
Seni or Systens Anal yst Programrer. O her special requirenents
were a know edge of COBOL and | BM System 38 or AS 400. Mist have
know edge of ASI Software, Case Tools and EDI. Mist have working
know edge of RPG or | BM AS 400.

Wages were $60, 000. 00 per year, basic plus tinme and one-half
for overtime (i.e. $60.00 per hr.) AF-51-89).

One referral was received, Ronald D. MIler fromthe
II'linois State Enploynment Service.

An NOF was issued March 23, 1994, denying | abor
certification based on the rejection of a qualified U S. worker,
Ronald MIler, due to the unstated requirenent of taking a
programm ng test. (AF-47-49).
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Enpl oyer, April 26, 1994, forwarded a rebuttal. Enpl oyer
st at ed:

We al so specified as other special requirenents in
| tem #15 of ETA 750 Part A that applicant nust have
knowl edge of COBOL and | BM System 38 or AS400. Must have
know edge of ASI Software, Case Tools and EDL. Mist have
wor ki ng knowl edge of RPG on | BM AS400.

In response to our advertising for this position,
applicant Ronald D. MIler submtted a resune which
i ndi cates that he has absolutely no know edge of ASI
Package. Qur conpany mainly utilizes ASI software which the
appl i cant has no experience working with. The ASI software
is witten in AS/400 COBOL, and therefore, requires such
skills in order to code, debug, and maintain the software in
conformance to ASI's net hodol ogy and standard. Since M.
MIler did not have any know edge of the required software,
we coul d have disqualified himbased on his record.
Neverthel ess, in our good faith effort to interview him we
invited M. MIller for a personal interview which was
conducted on Decenber 29th, 1993.

At the tine of the interview, M. Mller clearly stated
that his skills in COBCL on the AS/ 400 were not current,
that he was not famliar wth the Know edgeware Case Tool s,
and that he had not programmed in that environnment for many
years. M. Mller told us that he was under the inpression
that the position he had applied for would not require him
to do actual programming. He stated that he would prefer to
work with strategic planning for new projects and did not
want to be involved in the actual coding aspects of the job.
M. MIller was invited to take a test, at which tinme, he was
shown an EDI transm ssion which he erroneously interpreted
as an inventory record. This indicated that he is not
famliar with the details in inplementing EDI. It is
obvious that M. MIller realized that he could not perform
the job duties of this position and he, therefore,
voluntarily wthdrew hinself fromthe application

Programm ng, COBOL on AS/ 400, ASI software, Case Tools
and EDI are stated requirenents to per-formthe job offered
(pl ease see highlighted text portions for reference), and
they were clearly stated in the advertising, placed in Los
Angel es Tinmes during the recruitment period. The applicant
was invited to take a programm ng test, because progranmm ng
is inherent to the job offered, and our test is designed to
det erm ne whet her or not any applicant who applies for a job
wi th our conpany involving programm ng has substantive
knowl edge to do the job. Furthernore, the job duties of the
of fered position clearly stated that this is a nmanageri al
position which not only requires programm ng skills, but
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al so directing, and supervising progranm ng personnel in
performance of their job duties. This includes assigning,
coordi nati ng and revi ewm ng progranm ng personnel's work, and
trai ni ng enpl oyees in programm ng and program codi ng. A
person who trains subordi nate programm ng personnel nust
have denonstrable abilities and know edge in performng the
duties so that he/she may transfer this know edge to hi s/ her
subordinate staff. The fact that the applicant refused to
take the test confirned our inpression that the applicant's
programm ng know edge was obsol ete and that he was not
qualified for the offered position.

DI SCUSSI ON

Section 656.25(e) provides that the Enpl oyer’s rebuttal
evi dence nmust rebut all the findings of the NOF, and that al
findings not rebutted shall be deened admtted. Qur Lady of
Guadal upe School, 88-1NA-313 (1989); Belha Corp., 88-1NA-24
(1989) (en banc). Failure to address a deficiency noted in the
NOF supports a denial of |labor certification. Reliable Mrtgage
Consul tants, 92-1NA-321 (Aug. 4, 1993).

Section 656.21(b)(6) provides that an enpl oyer nust show
that U.S. applicants were rejected solely for job-rel ated
reasons. Enployers are required to make a good-faith effort to
recruit qualified U S. workers for the job opportunity. H C
LaMarche Ent., Inc. 87-1NA-607 (1988). \Wlere an applicant's
resune shows a broad range of experience, education, and training
that raises a reasonable possibility that the applicant is
qual i fied, although the resunme does not expressly state that he
or she neets all the job requirenents, an enployer bears the
burden of further investigating the applicant's credentials.
Gorchev & Gorchev Design, 89-1NA-118 (Nov. 29, 1990) (en banc).
On the other hand, where the Final Determ nation does not respond
to Enployer's argunents or evidence on rebuttal, the natters are
deened to be successfully rebutted and are not in issue before
the Board. Barbara Harris, 88-1NA-32. April 5, 1989)

We reluctantly find that the Enpl oyer has successfully
rebutted the COs NOF and that the reasons given by the COin its
Final Determnation in this case are not sufficient. W note,
initially that alien has been in Enpl oyer's conpany for
approximately 8 years, and that his prior experience probably did
not qualify himfor his current position. The job description
given seened tailored to alien's acquired training while with
Enmpl oyer. However, the CO did not give these reasons for denia
of | abor certification and Enpl oyer had no opportunity to rebut.
Moreover, it would appear that the job opportunity would and
shoul d have attracted many nore U. S. applicants. Wile the CO
had many probably legitimte grounds for denial, he instead based
the entire matter on the one rejected U.S. job applicant.
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We find the test here given was designed to determ ne
whet her or not an applicant has substantive know edge of the job
and is a part of the interviewing process. 1n Mtter of Ato Z
Vendi ng Services Corp., 90-1NA-14 (January 29, 1993); Mtco, 90-
| NA-295 (Sept. 11, 1991).

We have quoted extensively from Enpl oyer’s rebuttal since
none of the argunents presented by Enpl oyer were addressed by the

COinits Final Determ nation
ORDER
For the reasons given, the CO s denial of |abor

certification must be REVERSED. This nmatter is remanded for
granting of |abor certification.

For the Panel:

JOHN C. HOLMES
Adm ni strative Law Judge

JCH ¢



NOTI CE OF OPPORTUNI TY TO PETI TION FOR REVI EW Thi s Deci sion and
Order will becone the final decision of the Secretary unless
within twenty days fromthe date of service a party petitions for
review by the full Board. Such reviewis not favored and
ordinarily wll not be granted except (1) when full Board
consideration is necessary to secure or maintain uniformty of
its decisions, or (2) when the proceeding involves a question of
exceptional inportance. Petitions nust be filed wth:

Chi ef Docket Cerk

O fice of Adm nistrative Law Judges

Board of Alien Labor Certification Appeals
800 K Street, N W

Sui te 400

Washi ngton, D.C. 20001-8002

Copi es of the petition nust also be served on other parties and
shoul d be acconpanied by a witten statenent setting forth the
date and manner of service. The petition shall specify the basis
for requesting full Board review with supporting authority, if
any, and shall not exceed five doubl e-spaced pages. Responses,

if any, shall be filed within ten days of service of the
petition, and shall not exceed five doubl e-spaced pages. Upon
the granting of a petition the Board may order briefs.



